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FINLAYSON J.A. (Dissenting):

This appeal raises directly the issue of whether same-sex couples are denied
equal protection and equal benefit of the law pursuant to s.15(1) of the Canadian Charter of

Rightsand Freedoms (" Charter") by reason of their exclusion fromthedefinition of " spouse”
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under Part 111 of the Family Law Act, R.S.0. 1990, c.F.3 (hereinafter sometimes"FLA").

History of the Proceedings

M and H arewomen. They met in 1980 and started living together in ahome
which H has owned since 1974. H continued to pay for the upkeep of the home but both
parties paid their own personal expenses and agreed to share living expenses and household
responsibilities equally. During the period they lived together, they acquired a business
property in downtown Toronto and a country property. They incorporated an advertising
business and acquired other companies. There is some dispute about the precise nature of
the lesbian relationship between the two, but it is accepted that such arelationship did exist
and that M and H can properly be described as a same-sex couple. H states that the parties
ceased any physical relationship in 1987, and ceased to share the same bedroom in 1989.

In September of 1992, M left the common home.

By Notice of Application dated October 14, 1992, M sought an order for
partition and sale of the house, adeclaration that sheisthe beneficial owner of certain lands
and premises owned by H and the companies which she named as defendants, and an
accounting of transactions carried out by the companies, aswell as other relief. By Notice
of Cross-Application dated October 21,1992, H and the corporate defendants sought damages

for slander of title, partition and sale of property, and repayment of loans, as well as other
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relief.

On April 27, 1993, M amended her application to include a claim for support
pursuant to the FLA. On April 28, 1993, she served a Notice of Constitutional Question
concerning thedefinition of "spouse” containedin Part |11, section 29 of the FLA. On August
20, 1993, the Honourable Mr. Justice Adams ordered that the application and cross-
application be transferred to the Family Law section of the General Division, and that there
beatria of al theissuesin the application and cross-application, with M as plaintiff and H
and the corporate defendants as defendants. The order was made without prejudice to the
right of H to movefor adetermination of the constitutional issuesbeforetrial. The pleadings
and affidavitsin the application and cross-application were to be treated as the pleadingsin
the new action, and the cross-examinations already held in the application wereto form part
of the examinationsfor discovery in the new action. Adams J. also ordered on consent that
the style of cause of the new action should be"M v. H", having regard to both parties wishes
to minimize or avoid publishing identifying characteristics of them, including, without

limitation, age, occupation, and the location of real properties owned by either party.

H brought amotion under Rule 20 for summary judgment or, alternatively, for
the determination of a question of law under Rule 21 or directions. The motion was heard

on December 8, 1993 by the Honourable Madam Justice Epstein. Reasons for judgment of
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Epstein J. werereleased February 2, 1994, with an addendum dated February 24, 1994. The
motion for summary judgment was dismissed, and the motion under Rule 21 was adjourned.
She granted leave under Rule 21.01(2)(a) to both parties, if so advised, to adduce evidence

on the return of the motion.

On September 1, 1994, the Attorney Genera of Ontario ("A.G.") intervened
in response to the Notice of Constitutional Question and conceded that s.29 of the FLA was
unconstitutional. On November 1, 1994, it filed a factum in support of this position. On
August 16, 1995, after a change of government, the A.G. advised that it would now be
arguing that s.29 was constitutional in that the admitted infringement of s.15(1) of the
Charter could be saved under s.1. The A.G. removed its first factum from the court file
without seeking leave to do so, and filed a new factum in support of its changed position.
The A.G. filed no evidencein support of itsnew s.1 argument. It neglected to withdraw the
affidavit of Professor Margrit Eichler, which it had filed earlier in support of its former
position that family law should generally treat same-sex couples in the same manner as
opposite-sex couples. This orphaned deposition was referred to briefly before usby M and

the Foundation for Equal Families, but was not relied upon by Epstein J.

The motion under Rule 21.01 wasto have come on for hearing on November

7 t0 9, 1994, but was adjourned on consent until the release of the decision in Egan v.
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Canada, [1995] 2 S.C.R. 513 so that the court would have the benefit of the reasons of the
Supreme Court of Canadain that case. The motion was heard on September 11, 12, and 13,

1995.

On February 9, 1996, Epstein J. released her judgment in respect of the
constitutional issue (reported at 27 O.R. (3d) 593). Epstein J. held that s. 29 of the FLA
offendss.15 of the Charter and isnot saved by s.1 of the Charter. Sheordered thefollowing
by way of remedy:

(1) adeclaration that section 29 isof no force or effect to the extent that it
excludes same-sex couples from its definition of "spouse”.

(2) adeclaration that the words"aman and awoman" be severed from the
definition of "spouse”; and

(3 that thewords"two persons’ be read into the definition of "spouse” in
s. 29.

Furthermore, Epstein J. ordered that the motion for interim support could be
brought before her on seven days notice, and that H was to deliver a financial statement

within 30 days of the date of the of the judgment.

H appeal sthe judgment on the constitutional issue. Sheisjoined inthe appeal
by the intervenor Attorney General. On June 26, 1996, Associate Chief Justice Morden

granted |eave to the Foundation of Equal Familiesto intervene as afriend of the court.
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The Family Law Act, R.S.0. 1990, c.F.3

(@)

Relevant Provisions

Whereas it is desirable to encourage and strengthen the role of
the family; and whereas for that purpose it is necessary to
recognize the equal position of spouses as individuals within
marriage andto recognize marriageasaform of partnership; and
whereasin support of such recognitionitisnecessary to provide
in law for the orderly and equitable settlement of the affairs of
the spouses upon the breakdown of the partnership, and to
provide for other mutual obligations in family relationships,
including the equitable sharing by parents of responsibility for
their children;

1. --(1) InthisAct,

"cohabit" means to live together in a conjugal relationship,
whether within or outside marriage; (" cohabiter™)

"spouse” means either of a man and woman who,

(@ aremarried to each other, or

(b)  havetogether entered into amarriage that is voidable or
void, in good faith on the part of the person asserting a
right under this Act. ("conjoint")

29. InthisPart,

"dependant” means a person to whom another has an obligation
to provide support under this Part; ("personne a charge")

"spouse” means a spouse as defined in subsection 1(1), and in
addition includes ether of a man and woman who are not
married to each other and have cohabited,

(@  continuoudly for aperiod of not less than three years, or

(b) in arelationship of some permanence, if they are the
natural or adoptive parents of achild. ("conjoint")
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30. Every spouse has an obligation to provide support for
himself or herself and for the other spouse, in accordance with
need, to the extent that he or sheis capable of doing so.
33.--(1) A court may, on application, order apersonto provide
support for his or her dependants and determine the amount of
support.

(2) An application for an order for the support of a

dependant may be made by the dependant or the dependant's
parent.

(b) Legidative Background

The present Family Law Act is the culmination of a succession of the most
significant legidlative initiatives undertaken by the Ontario Legislaturein recent years. The
introduction of the Family Law Reform Act, 1975, S.0O. 1975, ¢.41 ("FLRA, 1975") followed
years of study and debate starting in 1964 when the Ontario Law Reform Commission
undertook amajor study of family law. The FLRA, 1975 caused controversy by recognizing
the modern concept of marriage as aform of equal partnership, and by establishing, for the
first time in this jurisdiction, a deferred community property regimen for husbands and

WIVES.

In 1976, a comprehensive package of amendments to matrimonial property,
family and support law was introduced in the legidature. It included, by the predecessor to

s.29 of the FLA, the extension of the concept of marriage beyond those couples who had
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voluntarily entered into the state of matrimony to men and women who simply lived together
inaconjugal relationship. This significant extension was a particular source of contention
becauseitimposed aregimen upon heterosexual couplesthat someat least had tried to avoid.
Accordingly, as an offset to this amendment, the legislature provided for the recognition of
domestic contracts whereby the parties to a marriage, including a common law marriage,
could make their own arrangements with respect to property of the marriage and mutual
support obligations. The Family Law Reform Act, 1978, 1978 S.O. c.2 ("FLRA, 1978")
established, by what is now Part 1V, s.53 of the present Family Law Act, a catalogue of
domestic contracts. The catal ogue includes cohabitation agreements between aman and a
woman who are cohabiting or intend to cohabit and are not married to each other whereby
they establish their respective rights and obligations during cohabitation, or on ceasing to
cohabit or on death, including:

(@) ownership in or division of property;

(b) support obligations;

(c) theright to direct the education and moral training of their children, but
not the right to custody of or access to their children; and

(d) any other matter in the settlement of their affairs.

(2) If the partiesto a cohabitation agreement marry each other, the agreement
shall be deemed to be a marriage contract.

The FLRA, 1978 was amended again in 1986 to change the definition of "spouse” in s.29 to

shorten the period of cohabitation from five yearsto three.
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Thereisnothinginthelegidativerecordtoindicatethat same-sex coupleswere
contemplated in thisfamily law legislation until 1994. On May 19, 1994, the then Attorney
Genera introduced Bill 167, The Equality Rights Statute Law Amendment Act, 1994. This
Bill would have amended a number of statutes, including the present Family Law Act, to
provide same-sex coupleswith the samerights and obligations as opposite-sex common law
spouses. After extensive debate, Bill 167 was defeated on afree vote of the legislators on

June 9, 1994.

I ssues on Appeal

This court is now asked to do specifically what the legislature refused to do.
The consequencesof thejudicial activisminvited of usarebest measured against the number
of statutesthat would have been amended by Bill 167. Inthe eyesof the Bill'sdrafters, those
are the ones which would be affected by full legidlative recognition of same-sex couples. |
emphasize thisbecause, in my view, we would be avoiding our responsibilitiesasacourt by
not recognizing that our acceptance of an expanded definition of "spouse” in the statute
which governsthe relationship between spouses, will effectively conclude the debate on the

recognition of same-sex couplesin this province.

Therearethreeissuesproperly beforeus: 1) whether s. 29 of the FLA infringes

s. 15(1) of the Charter; 2) if so, whether the infringement can be justified under s. 1 of the
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Charter; and 3) if theinfringement cannot be justified, what the appropriate remedy should

be having regard to s. 24 of the Charter and s. 52 of the Constitution Act, 1982.

As| advised counsel during argument, | consider the applicability of s. 15(1)
to theimpugned legidation to be avery liveissue. Unfortunately, the court was given little
aid on this important aspect of the appeal. In my opinion, this case demonstrates the
problems that arise when counsel make concessions on constitutional issues whereit is not
at all clear that the matter conceded has been resolved by authority. Even before Egan was
decided by the Supreme Court of Canada, M, H, and the A.G. were prepared to concede that
s. 29 of the FLA was aviolation of s. 15(1) of the Charter as being discriminatory of M on

the basis of her sexual orientation.

Both the appellant H and the intervenor the A.G. are content to argue this
appeal on the assumption that s.29 of the FLA does constitute discrimination against |esbian
couples on the basis of sexual orientation, and differ from M only on the application of s.1
of the Charter and the appropriate remedy. Asto H, aprivate litigant who has asserted her
sexual orientation, this position is entirely understandable. The same cannot be said of the
A.G. who hasintervened in this private dispute in the public interest. For reasonsthat | find
puzzling, thereisno representation before us on behalf of asignificant segment of the public

who has difficulty recognizing, much less accepting, that legislation explicitly enacted to
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encourage and strengthen the role of the family discriminates against couples who are not

married even within the extended definition of marriage in s. 29 of the FLA.

When | questioned counsel for the A.G. asto theirresoluterole of the A.G. in
these proceedings, he attempted to justify it on the basis that the decision of the Supreme
Court in Egan had put the matter to rest. He submitted that we were bound to follow Egan
and uphold the constitutionality of Part 111 of the FLA because of the doctrine of stare
decisis. Thisdoesnot explainwhy the Attorney General under the previous government had
taken the position that she did, but in any event it is not helpful. If nothing else emerged
from the argument before us, it at least satisfied me that Egan is not dispositive of this
appeal. | do not want my remarks to be taken as critical of the quality of advocacy from
counsel for the A.G. Heisan experienced and able counsel who put the limited position of
the A.G. forward with vigour and skill. My complaint concernshisbrief. We were entitled

to more assistance.

Analysis
(&  Section 15(1)

Fortunately, the motions judgein this case did not proceed exclusively on the
basis of the concessions before her, but embarked on an independent s.15(1) inquiry.

However, it is my opinion that the motions judge's analysis cannot withstand scrutiny.
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Section 15(1) of the Charter provides that every person is equal before and
under the law and has the right to the equal protection and equal benefit of the law without
discrimination. The motions judge applied a three-stage test in her s. 15(1) analysis: (i)
Doesthelegidation draw adistinction; (ii) Doesthe distinction result in disadvantage; and

(iii) Is the distinction based upon an enumerated or analogous ground?

(1) The Nature of the Distinction
Thefirst step of the analysisinvolves determining the nature of the distinction
being made by the impugned legislation. Asthe motionsjudge noted, "s. 29 of the FLA has
drawn adistinction between opposite-sex partners and same-sex partnersin arelationship of
some permanence” (at p. 603). | agree with her that the distinctionin s. 29 is not between
individual claimantsfor support who aregay or lesbian, and individual claimantsfor support
who are heterosexual. The distinction is between same-sex couples and heterosexual

couples.

Thisisnot, in my view, atrivial observation. Asis evident from the history
of thelegidation, the object of thisAct isthefamily, not just components of thefamily. The
referencesin the FLA areto spouses as partners and to the marriage asa unit. Part 111 of the
FLA contemplates two spouses, not one. It isthe fact that neither M nor H fall within the

definition of "spouse" in s.29 of the FLA which denies M the opportunity to apply to the
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court for support. M cannot be a spouse by herself, and her right to apply for support from
H is of no use unless the same law imposes upon H the obligation to provide that support.
Therefore, because the distinction in s. 29 of the FLA is between heterosexual couples and
homosexual couples, the legislation must be scrutinized for any discriminatory impact or

effect on homosexual s as couples, and not as individual members of a couple.

(i)  DoestheDistinction Result in Disadvantage?

Unfortunately, while the motionsjudge |abelled the distinction properly at the
first step of her s. 15(1) analysis, she failed to carry it through to the second step. When
considering whether the impugned distinction results in disadvantage, she wrote: "By
excluding same-sex couplesfrom thedefinition of 'spouse’ ins. 29 of the FLA, thelegislation
denies adependent same-sex spouse the benefit and protection of thelaw that isaccorded to

a dependent heterosexual spouse” (at p. 603).

The motionsjudge would have us accept that we can assess the discriminatory
impact of s. 29 according only to its effect on the claimant M without considering the
position of H. However, thisisnot acase of simply asking whether M isdeprived of benefits
available to married persons, but is equally concerned with whether her partner H isobliged
to provide those benefits. | think that any analysis of s.15(1) of the Charter that restricts

itself to whether M has been deprived of equal protection and equal benefit of the law is
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fraught with problems. M submits that the FLA discriminates against her as alesbian, but
the remedy proposed isthat H, her lesbian partner, be assigned the primary responsibility to
provide for M, and that the machinery of government be used to assist M in enforcing that
responsibility. Thismachinery, setoutinPart 11l of the FLA, isfar more comprehensivethan
any known to thecivil law in other areas. It would entitle not only M to apply for a support
order, but her parentsaswell. Should M receive public benefits from certain named public
bodies, those bodies would also be entitled to bring the application. The effect on H of
remedying the alleged discrimination against M cannot, aswas submitted, berelegated tothe
heading of "remedy”. Wemust deal at the outset with how imposing aburden on H furthers

H's equality rights.

Accordingly, it is my opinion that the motions judge, having found that the
legislation distinguished between same-sex and opposite-sex couples, made a serious error
in finding that the impact of that legidative distinction could be considered with respect to
M only. We must look at M and H collectively to seeif, asa couple, they are being denied
equal protection and equal benefit of thelaw by virtue of their exclusion from the definition

of "spouse” in Part |11 of the FLA.

The only Supreme Court of Canada decision to consider the reach of s. 15(1)

with respect to same-sex couplesis Egan, supra. Theissue wasthe constitutionality of the
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Old Age Security Act, R.S.C. 1985, c. O-9. The Act provided for aspousal allowanceto be
paid to the spouse of apensioner when that spouseis between 60 and 65 years of age and the
couple's combined income falls below a fixed level. Section 2 of that Act defined the
"spouse” of apensioner asincluding "a person of the opposite sex who isliving with that
person, having lived with that person for at |east one year, if the two persons have publicly
represented themselvesashusband andwife." Theclaimants Egan and Nesbit, who had lived
together in an openly gay relationship for 38 years, submitted that they were denied the equal
benefit and protection of the law on the basis of their sexual orientation, contrary to s. 15(1)

of the Charter, and that this denial could not be justified under s. 1.

Ontheissueof s. 15(1), Cory J. for the mgority found the exclusion of same-
sex couples constituted discrimination in three senses: firgt, it denied same-sex couples the
egual benefit of the law by denying them a monetary benefit being granted to heterosexual
couples. Second, it denied same-sex couples the equal benefit of the law by denying them
the right to make a fundamental personal choice as to whether they wished to seek public
recognition asacouple. Third, the exclusion denied same-sex couplesthe equal benefit and
protection of the law by denying these rel ationships the same degree of dignity it conferred
on heterosexual couples by virtue of monetary support. In my opinion, Part 111 of the FLA

does not suffer from any of these constitutional defects.
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Part I11 of the FLA does not confer any economic gain on the couple, but
merely provides for the possible redistribution of money within the couple. Unlike the
government fund at issue in Egan, it cannot be said that Part 111 of the FLA directly, or even
indirectly, grants an economic benefit to heterosexual couples which it denies to same-sex

couples.

In Egan, thegovernment submitted that the claimantswere not denied abenefit
SO as to attract s. 15(1), because they could receive more government income support
payments by claiming separately as individuals than they could as a spousal couple. Cory
J. dismissed this argument, holding, inter alia, that, "[a] law may well confer a benefit by
providing individuals with the opportunity to make a significant choice" (at p. 593). He
found that cohabiting homosexual couples were being denied the right of heterosexual

couplesto choose whether they wished to be publicly recognized as a common-law couple.

The motionsjudge in the case under appeal applied Egan and held that M and
H collectively were denied this benefit. In my opinion, her finding at p. 603 that "the
|egi sl ation denies same-sex coupl esthe opportunity to make achoice asto whether they wish
to be publicly recognized as a common law couple” isin error. In Egan, the two partners
together made a conscious choice to apply for the pensioner's spousal allowance. In the

instant case, the choice has been made by M alone. H vigorously objects to being deemed
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M's spousefor the purposesof Part |11 of the FLA. Thislegisation removesthe opportunity
of couplesto make such achoice, even from those who had deliberately opted to avoid the
obligations of marriage by simply living together. The Family Law Act differsfromthe Old
Age Security Act in that the decision to publicly represent arelationship as spousal in nature
may be made unilaterally by one partner, without regard to the other partner's wishes and
intentions. By bringing an application for support against H, M simply cannot be said to be

exercising the right of the couple to seek public recognition of their relationship.

A third benefit of the law at issue in Egan was identified by Cory J. at p. 594,
where he found that the Old Age Security Act ... confers a significant benefit by providing
state recognition of the legitimacy of a particular status." As Cory J. explained:

A very real benefit which is derived from the payment of the

spousal allowance isthe recognition by the state of the societal

benefits which flow from supporting a couple who, for at least

a year, have established a stable relationship which involves

cohabitation, commitment, intimacy and economic

interdependence.
In that particular case, the state's refusal to include the claimants within the term " spouse”
not only denied them the monetary benefit of the pensioner's spousal allowance, but also
sent a message that the state deemed the claimants' relationship less worthy of support and

respect than heterosexual relationships. In my opinion, no such conclusion can be said to

flow from the exclusion of same-sex couplesin the legislation before us.
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The Family Law Act does not privilege certain family forms over others. In
regulating the legal relationships between married and common law heterosexual spouses,
Part |11 of the FLA does not indicate that the state prefers such relationships over other living
arrangements. Thelegidlation doesnot offer monetary support to heterosexual relationships,
so asto suggest official approval. On the contrary, it attemptsto internalize the social costs
of marriage and ensure that the burden of caring for dependants is borne within the family
unit, rather than by the state. 1ndeed, segmentsof the homosexual community haveindicated
that inclusion of same-sex couples within Part |11 of the FLA would be inappropriate. The
Ontario Law Reform Commission's Report onthe Rightsand Responsibilities of Cohabitants
Under the Family Law Act, 1993, declined to recommend in favour of ascribing spousal
status to same-sex couples for the purpose of the Family Law Act's spousal support
provisions, on the basisthat this support model might be unsuited to same-sex rel ationships.
Accordingly, | cannot see how, in not imposing these substantial economic rights and
obligations on homosexuals, Part 11l of the Family Law Act implies that homosexual

relationships are not as socially desirable as heterosexual relationships.

In sum, while Part Ill of the FLA treats same-sex couples differently than
heterosexual couples, | do not seethat this difference constitutes disadvantage. Part 111 does
not deny same-sex couples any material or dignitary benefits which it bestows upon

heterosexual couples. Nor does it withhold or grant options, benefits or protectionsin a
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manner which suggests that same-sex couples are lesser forms of intimate unions. It simply
refuses to accord same-sex cohabiting couples the marital statusthat it accords to opposite-
sex cohabiting couples. | am not persuaded that the formal attribute of marital status,

unaccompanied by any material advantage, is by itself a"benefit” of the law.

(iii) Doesthe Distinction Result in Discrimination?

If I amwrong, and homosexual couplesdoinfact suffer somesort of symbolic
or even tangible disadvantage by virtue of their exclusion from the legal definition of
marriagein Part 111 of the Family Law Act, doesit necessarily follow that this disadvantage
constitutes discrimination? The essence of discrimination isthe violation of human dignity
flowing from burdensomedistinctions made on the basi s of stereotypical presumptionsabout
historically disadvantaged groups, rather than on the basis of individual capacity: Andrews
v. Law Society of British Columbia, [1989] 1 S.C.R. 143 per Mclntyre J. at p. 173; R v.
Turpin [1989], 1 S.C.R. 1296 per Wilson J. at pp. 1331-1335; Mironv. Trudel, [1995] 2

S.C.R. 418 per McLachlin J. at p. 499.

In my opinion, the question at the heart of thisappeal iswhether s. 15(1) of the
Charter demandsthat same-sex couplesbeincludedinlegal definitionsof marriageinfamily
law legidation. While it is now clear that both sexual orientation and marital status are

analogous grounds to those enumerated under s. 15(1), the jurisprudence concerning the
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ambit of this protection is largely undeveloped. The Supreme Court of Canada first
considered theintersection of marital statusand s. 15(1) of the Charter generaly in the case
of Mironv. Trudel, [1995] 2 S.C.R. 418. Miron and Vallierelived together asan unmarried
heterosexual couple. They had children together and functioned asan economic unit. Miron
wasinjured inthe course of an automobile accident caused by an uninsured driver, and could
no longer work asaresult. He made aclaim for accident benefits under Valliere'sinsurance
policy, which extended accident benefitsto the"spouse” of the policy-holder. Asprescribed
by the Insurance Act, R.S.0. 1980, c. 218, "spouse” was defined as someonelegally married
to the policy-holder. Miron and Valliere claimed that these legislative provisions

discriminated against them on the basis of marital status.

Themajority decision waswritten by McLachlin J., who found that restricting
the definition of "spouse” in this context to legally-married persons only constituted a
violation of s. 15(1). She held that the claimants were being denied a benefit available to
others solely on the basis that unmarried cohabitants were considered |ess meritorious than
married cohabitants. She held further that this distinction on the basis of marital status
constituted impermissible discrimination, writing at p. 501 that, "marriage, however sacred,
may be inappropriately used to bar individuals not belonging to the married group from the

protection or benefit if laws to which the status of legal marriage has little real relevance.”
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The issue of same-sex couples and marriage has not received much judicia
consideration from the Supreme Court of Canada. In Egan, supra, Cory J. expressly stated
that his majority opinion was not meant to alter the societal concept of marriage. He wrote
at p.583;

One submission must be dealt with at the outset. The
respondent contends that by this action the appellants are
requesting the Court "to change fundamentally the essential
meaning of the societal concept of marriage". | cannot accept
that submission. It appears to me to be inaccurate and
misleading. This case cannot be taken as constituting a
challenge to either the traditiona common law or statutory
concepts of marriage. Rather, the sole issue presented is
whether the state can define a "common law spouse’ in a
manner which explicitly excludes homosexual couples.
Eligibility for payment of the spousal alowance under the Old
Age Security Act is not in any way contingent upon being
married. Rather, the spousal allowance is specifically made
available to common law couples. The only aspect of the Act
which is being challenged is the definition of common law
spouse. Thus any contention that this appeal will affect the
societal concept of marriage can be set aside.

Theminority judgment ons. 15(1) in Egan disagreed. LaForest J., writing for
himself and three other judges, found that the legislation in issue was meant to support
married couples who were aged and elderly for the advancement of public policy central to
society. The statutory concept of marriage, wrote La Forest J., has evolved in recognition
of changing social realities to encompass both legally married and common-law couples. It

did not constitute discrimination to exclude same-sex couples within the definition of
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marriage, because such units are not capable of procreating children. At p. 536 he wrote:

... [marriage's] ultimateraison d'étre... isfirmly anchored in the
biological and social realitiesthat heterosexual coupleshavethe
unique ability to procreate, that most children arethe product of
these relationships, and that they are generaly cared for and
nurtured by those who live in that relationship. In this sense,
marriage is by nature heterosexual .

He concluded that because the distinction in question was based on capacity rather than

stereotype, it did not constitute discrimination under s. 15(1).

In my view, then, themajority judgmentsin both Mironv. Trudel and Eganare

distinguishable from the case under appeal for the following reasons:

(@
(b)

(©

(d)

(€)

they are not concerned with the relationship of the spousesinter se;

they are concerned with whether the legislation in question has excluded one
or both of the "spouses’ from receiving a direct monetary benefit created by
the legislation under attack;

the party providing the benefit is either the government or an industry which
relies upon government legislation and is obliged by law to conduct its
business with the public without discrimination;

they consider legidlation that has nothing to do with the regulation of marriage
or those who comprise the partners to the marriage or the children of that
marriage; and

they expressly or impliedly make clear that they do not intend to alter the
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societal concept of marriage.

By contrast, in this case we are confronted with a lesbian woman who seeks
toinclude herself and her unwilling ex-partner infamily law legislation. To suggest that this
appeal islimited tothedefinition of " spouse”, without much rel evanceto the societal concept
of marriage, isagravely misleading over-simplification. With great deference to those who
think otherwise, | am satisfied that in thisappeal we are confronted with just the analysisthat
Cory J. sought to avoid in Egan. The Family Law Act does deal with the institution of
marriage as it has evolved over the years. The preambleto the Family Law Act definesthe
roles of the spouses within marriage and assigns responsibilities to the partners to that
marriage. The secular revolution has wrested the institution of marriage from the control of
the clergy such that the societal concept of marriage now encompasses those couples who
have voluntarily entered into a conjugal state without benefit of religiousor civil ceremony.
The definitions of "spouse” simply describe the reality of the modern day marriage: those
who are formally husband and wife by reason of the sacrament of marriage and those who

cohabit as hushand and wife.

Since neither Egan v. Canada nor Miron v. Trudel isdispositive of thisissue,
| think it isfair to treat this case as a matter of first impression. Having regard to what has

been said on the subject of marriage and same-sex coupl es by the Supreme Court of Canada,
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| feel very comfortable in adopting the four-judge dissent on s. 15(1) in Egan. For the
reasons stated by La Forest J., | am of the opinion that there is no breach of s. 15(1) of the
Charter. The legislature has opted to regulate heterosexual unions in recognition that this
isnot only thetraditional, but also the basic, social structure for the procreation of children.
| reject the suggestion that same-sex couples can create a family unit that parallels the
heterosexual family where there have been children of the union. Thefact that children can
become available to same-sex couples through adoption, surrogate motherhood, artificial
insemination and other meansisared herring for the purposesof constitutional analysis. The
same sources of parenthood are availableto single persons. | have no hesitation in accepting
that same-sex rel ationships can be aslasting, caring and fulfilling as heterosexual unions, but
it strainsthe credibility of the proponents of recognition of these unionsto say that they have

the same capacities as the families of traditional and common-law marriages.

The legislation under attack is properly concerned about the health and
prosperity of family units, including those outside the formal institution of marriage.
Procreation is a direct consequence of heterosexual unions and is not always intentional.
The state, however, has adirect interest in the children of these unions. The demographics
of our society are determined by immigration and the procreation of children. These must
be of central concern to our government if it is to discharge its obligation to maintain a

vibrant social structure within a prosperous economic environment. Aspart of thisconcern,
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thelegis ature hasrecognizedthehistorical fact of theinterrel ationship between child rearing
and the dependency of the femal e spouse, and has accordingly provided for mutual support
obligations between spouses. Inall these circumstances, thefact that the legislators have not
yet chosen to recognize same-sex relationships as meriting equal attention is neither

surprising nor unconstitutional.

Having found noinfringement of s. 15(1), | need not decide the remaining two
constitutional issues. However, | cannot leave this matter without commenting on what |
believeto beerrorsinthe motionsjudge'sreasoning ons. 1, her decision asto the appropriate

remedy and the nature of the evidence put before her.

(b)  Section 1

Had | found aviolation of s. 15, | would have upheld the validity of the
FLA under s. 1 of the Charter, relying as did La Forest J. in Egan, supra, at pp.539-40, on
my reasons set out above relating to discrimination. | would aso have been mindful of
the fact that the majority of the court in Egan found the impugned legislation in that case
to be saved under s. 1 by virtue of the reasoning in McKinney v. University of Guelph,
[1990] 3 S.C.R. 229 at pp. 316-18. The section 1 mgjority, formed by the judgments of
Sopinka J. and La Forest J., found that McKinney stood for the proposition that, in

enacting socia policy, governments should be permitted to act incrementally. | believe
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that such an analysisis equally applicable to the case under appeal. Forcing the
provincial government to regulate al family forms at the same time, rather than on a
gradual basis, might seriously impede worthy legislative initiatives. | believe the motions

judge erred in not showing deference to the legislature in this case.

In my view, thiswas not the only error made in the court below. Asthe
focal point of her s. 1 analysis, the motions judge found the legislative goal of Part I11 of
the FLA to be asfollows:

The key [to spousal support] is dependency that exists
upon the breakdown of the relationship and that is causally
connected to the relationship itself. ...

Legislation providing for spousal support isintended to

protect those who have become economically dependant upon

arelationship marked by marriage or intimate cohabitation,

and who require assistance in becoming self-sufficient upon

the breakdown of that relationship (at pp. 609-610).

This characterizes the goal far too narrowly. Section 30 of the FLA isvery clear that the
obligation to provide support rests on both spouses and is a continuing one. It is not

contingent on the breakdown of the relationship. Further, entitlement to support is not

conditional on proof that the applicant's need is causally connected to the relationship.

In my opinion, the motions judge's limited characterization of the legidative
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goal merely echoed the errorsin her s. 15(1) reasons. Quite simply, in confining her
Charter analysisto afinding that the state denied M a benefit, the motions judge did not
appreciate the nature or extent of the burden that she was proposing to place on H.
Perhaps if she had taken a broader view of the legidlation at issue, the motions judge
might have been more reluctant to impose a statutory regimen of personal responsibility

upon two private citizens with respect to their personal living arrangements.

(c) Remedy
The motions judge found that M suffered discrimination by reason of her
sexual orientation, thereby depriving her of the benefit available to a heterosexual spouse
to apply for support under Part 111 of the FLA. To remedy this, the motions judge
amended the definition of spousein s. 29 of the FLA to exclude any reference to "aman
and woman" and added the words "two persons’ so that the definition would read:
"spouse” means a spouse as defined in subsection 1(1), and in

addition includes two persons who are not married to each
other and have cohabited.

The motions judge did not make any declaration with respect to the
definition of "cohabit". Theterm “cohabit” is aterm defined under s. 1(1) of the Family
Law Act as meaning “to live together in a conjugal relationship, whether within or outside

the marriage”’. The Oxford Dictionary of Current English defines “conjugal” as * of
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marriage or the relationship of husband and wife’. Black’s Law Dictionary defines the
term as “of or belonging to marriage or the married state; suitable or appropriate to the
married state or to married persons; matrimonial; connubia”. In Routley v. Dimitrieff
(1982), 36 O.R. (2d) 302, Master Donkin commented at p. 304 as follows:
In my view, living “together in a conjugal relationship”

requires something like amarriage, including living in the

same place, eating together as circumstances allow, being

seen in public as a couple, and representing each other to be

members of one family group, or at least some of these

features.
The motions judge simply did not address how a same-sex couple could comprise a

conjugal couplein the sense of holding themselves out as husband and wife, or as

married.

An even more important oversight is the motions judge's lack of
consideration for the consequences attendant to her remedy. For example, partnersto
any cohabitation agreement as provided for in Part IV must be "a man and awoman".

This means that homosexuals who are unhappy with the prospect of being drafted into

this new regime do not have the option of making their own mutual support arrangements.

Thus a significant burden is cast upon persons such as H without the opportunity to "opt
out" availableto their heterosexual counterparts. If the remedy was meant to alleviate

discrimination on the basis of sexual orientation, then clearly it was riddled with
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inconsistency.

| have never heard of a problem solving process which does not invite the
problem solver to revisit her analysis when she arrives at an answer which appears
incongruous. | think that if the motions judge had done so in the case on appeal she
would have realized that she had been presented with the wrong problem, and that the
guestion of discrimination could not be assessed with reference to M alone. The obvious
flaws in the motions judge's remedy should have alerted her to the flawsin her s. 15(1)

anaysis.

(d) Expert Evidence

Asafina note, | feel compelled to comment on some of the material that
was submitted to the motions judge as evidence, particularly by M. Her expert evidence
was of two types. First, she submitted several affidavits from various representatives of
the homosexual community, describing same-sex relationships and suggesting how those
family forms would be best accommodated by legislation. In my opinion, this materia is
not expert evidence in the true sense of the term, and | accordingly reject the suggestion
that we are bound by any conclusions of the motions judge based upon it. This
information does not meet the basic test of what constitutes expert opinion evidence as set

out by the Supreme Court of Canadain R. v. Mohan (1994), 89 C.C.C. (3d) 402. Inthat
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case, SopinkaJ. held for the Court at p. 411 that expert opinion may be admitted where
such evidenceisrelevant, is necessary to assist the trier of fact, does not run afoul of any

exclusionary rule, and is given by a properly qualified expert.

| doubt that much of thisinformation isrelevant to the task at hand. We are
charged with assessing the constitutionality of legislation, not with evaluating alternative
policy choices. However, even assuming that this affidavit evidence can meet the
threshold test of relevance, | do not see how it is necessary to assist the trier of fact.
Much of the material consists of various argumentative opinions that the FLA's exclusion
of same-sex couples constitutes discrimination. "Discrimination” asused in s. 15(1) of
the Charter isalegal term, not atechnical word whose meaning is outside the purview of
judges. Judges should be taken to know, or at |least to be capable of discerning, the
meaning of the term "discrimination” asit appears in the Charter, without the assistance
of expert testimony. Further, | do not believe that this evidence is sufficiently reliable to
be instructive. Unlike most social science evidence adduced in Charter motions, this
evidence does not consist of objective, replicable studies or statistical data. Rather, itis
replete with personal accounts prepared for the specific purpose of supporting M's
position in these proceedings. Moreover, | do not think that many of these people are
gualified experts. They may have knowledge of their own experiences within the lesbian

and gay community, but this does not render them constitutional scholars.
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The second type of evidence submitted by M concerned the legidative
intention to be ascribed to the Province of Ontario's efforts at family law reform. Among
this evidence was an affidavit from Dr. Graham White, aformer Assistant Clerk at the
Office of the Clerk of the Legidlative Assembly of Ontario. He purported to give expert
testimony on the reasons for the Ontario Legislature's defeat of Bill 167, and the
likelihood of the provincial government, assuming various parties to be in power, passing
in futureasimilar bill. Again, | do not see how the reception of this evidence isjustified.
The wonder of democracy isthat individual members of the legislature, when freed from
party discipline, can vote for or against a bill for reasons that do not have to be
articulated, much less understood. | cannot see how Dr. White possesses superior insight
into this process, why his comments should be regarded as in any way areliable indicator
of past or future legidative intentions, or even why his observations would be at all

relevant to the constitutional i1ssue before us.

Expert evidence can, in appropriate cases, be indispensable to the fair
resolution of alegal matter. However, we must not lose sight of the fact that measuring
legidlation against the Charter isajudicia task which cannot be delegated. In
discharging their constitutional duty, courts must guard against being derailed by the

personal opinions of politically-motivated individuals, disguised as expert testimony.
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Disposition
| would allow the appeal and set aside the judgment bel ow with respect to
the Rule 21.01 motion. | would substitute a declaration that s. 29 of the Family Law Act

does not offend the Charter.

H is entitled to her costs as against M with respect to both the appeal and
the Rule 21.01 motion. | would not interfere with the motions judge's disposition with

respect to costs of the Rule 20 motion.

In the special circumstances of this case, | would not interfere with the
order of Epstein J. that the Attorney General pay M's costs of the motion below. While
the A.G. has been nominally successful in this court to the extent that | have found the
Impugned legislation to be constitutional, | did not do so on the basis of the A.G.'s

submissions. Accordingly, | would dismiss this aspect of the A.G.'s appeal.

CHARRON J.A.:

. INTRODUCTION
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This appeal raises the issue of whether the definition of "spouse” in s. 29,
Part 111, of the Family Law Act, R.S.O. 1990, c. F.3 ("FLA"), which excludes same-sex
couplesfromitspurview, violates s.15(1) of the Canadian Charter of Rightsand Freedoms,
Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982,
c. 11. My colleague has set forth the history of the proceedings as well as the applicable
constitutional and statutory provisions. | will therefore refer to such materia only asis

necessary to an understanding of these reasons.

As stated by my colleague, there are three issues on this appeal:
1) whether s. 29 of the FLA infringes s. 15(1) of the Charter;
2) if so, whether the infringement can be justified under s. 1 of the Charter; and
3) if theinfringement cannot bejustified, what the appropriate remedy should be having

regard to s. 24 of the Charter and s. 52 of the Constitution Act, 1982.

II. DOESS. 29 OF THE FLA INFRINGE S. 15(1) OF THE CHARTER?

All partiesand intervenerson thisappeal concedethat s. 29 constitutesaprima

facieviolation of M'ss. 15(1) equality rights and agree that the debate is situated under s. 1
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of the Charter. In my view, this concession is properly made having regard to both the
record before the court and the rel evant jurisprudence. Consequently, inmy view, theissue

requires but a brief analysis.

Any analysis of s. 15(1) requires a consideration of the recent trilogy of
decisions released by the Supreme Court of Canadain May 1995: Mironv. Trudel, [1995]
2 S.C.R. 418; Egan v. Canada, [1995] 2 S.C.R. 513; and Thibaudeau v. Canada, [1995] 2
S.C.R. 627. While the Supreme Court is clearly divided as to the appropriate analytical
approach to s.15(1), amajority of the Court appear to favour atwo-step analysis, essentially
leaving any consideration of theissue of "relevance” of the discriminatory distinction to the
functional values of thelegidation to theanaysisunder s. 1: see Egan, per L'Heureux-Dubé
at pp. 546-8 and Miron, per McL achlin (Sopinka, Cory and lacobucci concurring) at pp. 485-
492. In my view, notions of relevance are indeed more appropriately dealt with under the
s. 1 analysisand | agree, more particularly, with McLachlin J.'s commentsin Miron in this

regard.

The analysis under s.15(1) therefore involves two steps:
1. The claimant must show that hisor her right to equality beforethelaw, equality under
the law, equal protection of the law or equal benefit of the law has been denied due

to adistinction created by the impugned provision. The distinction may be evident
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on the face of the legidation itself or it may be identifiable only with regard to the
disproportionate impact of the legislation on the claimant as compared to another
person.

2. The claimant must show that the distinction constitutes discrimination. Not all
distinctionsconstitutediscrimination. At thissecond stage, inorder for discrimination
to be made out, the claimant must show that the distinction fallswithin an enumerated
or analogous ground and she must also show that the legidlation violates the purpose
of thissection. | find McLachlin J.'s analysis with respect to this second step most
useful where she states the following in Miron, at p. 492:

To establish discrimination, the claimant must bring the distinction

within an enumerated or analogous ground. Inmost cases, thissuffices

to establish discrimination. However, exceptionally it may be

concluded that the denia of equality on the enumerated or analogous

ground does not violate the purpose of s.15(1) - to prevent theviolation

of human dignity and freedom through the imposition of limitations,

disadvantages or burdens through the stereotypical application of

presumed group characteristics, rather than on the basis of merit,

capacity or circumstance.

If the claimant meetsthe onusimposed upon her under thispart of theanalysis,
aviolation of s. 15(1) is established and the onus then shifts to the party seeking to uphold

theimpugned provision to justify the discrimination as"demonstrably justified in afree and

democratic society” under s. 1 of the Charter.
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1 Doesthe impugned legislation draw a distinction?

Themotionsjudge concluded that "[c]learly, section 29 of the FLA hasdrawn
adistinction between opposite-sex partners and same-sex partnersin arelationship of some
permanence”. Section 29 of the FLA sets out definitions applicable to Part 111 of the Act,
which deals with support obligations, and defines "spouse” as follows:

"spouse” means a spouse as defined in subsection 1(1) [aman

and woman who are married to each other or who have together

entered into amarriage that isvoidable or void], and in addition

includeseither of aman and woman who are not married to each

other and have cohabited,

(a) continuously for a period of not less than three years, or

(b) in arelationship of some permanence, if they are the natural

or adoptive parents of a child.

Section 1(1) defines "cohabit" as meaning "to live together in a conjugal relationship,

whether within or outside marriage”.

M, in asserting her claim to unequal treatment, draws a comparison between
herself, as an unmarried person in an intimate same-sex relationship of some duration and
other unmarried personsin intimate heterosexual relationships of some duration. She does
not allege abreach of her s. 15(1) rights because the legislation does not confer upon her the

same rights as upon a married person in a heterosexual relationship.
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The line of comparison is always very important in the assessment of an
equality claim. M's choice of comparison may well be dictated by strategy, but in my view,
it is also dictated by existing legidative policy, relevancy and logic. Firstly, same-sex
couples do not have the present legal means to marry or to otherwise formalize their union.
Hence, given the present state of thelaw, no useful comparison can be made between M and
a member of a married couple. Secondly, if the selected group for comparison includes
married couples, we run the risk of getting lost in a maze of irrelevant considerations
pertaining to the distinction between married couples and unmarried couples. Any line of
comparison which may be drawn between same-sex couples and married couples is
essentially outside the purview of this debate. Finally, the comparison to unmarried
heterosexual couplesisthelogical choice because it isprecisely theinclusion of unmarried
heterosexual couplesin thelegislative scheme asit pertained to spousal support obligations
without at the same timeincluding same-sex couples which opened the door to M's claim of

inequality.

M arguesthat thisdistinction denies her the right to make an application under
s. 33 of the FLA for an order for support against her partner H, aright that is available to
unmarried personsin heterosexual relationshipswho otherwise meet the requirements of the
statute. M arguesthat if she could demonstrate that she had cohabited with aman within the

meaning of s. 29 and s. 1(1), fulfilling the requirements as to duration, or parenthood with
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a degree of permanence, and conjugality, she could bring an application for an order for
support against her partner. But, since sheisof the same sex as her partner, she cannot bring
her application even if she can demonstrate that the relationship between herself and her

partner meets these same statutory requirements.

In this respect, M argues that same-sex couples can meet the requirement set
out in s. 1(1) of the FLA that there be a conjugal relationship. She points to existing
jurisprudence which setsout principlesfor the determination of conjugality in arelationship
and she argues that these factors are not inconsistent with same-sex relationships: see for
exampleMolodowichv. Penttinen (1980), 17 R.F.L. (2d) 376 (Ont. Dist. Ct.); Re Soikiewicz
and Filas (1978), 21 O.R. (2d) 717 (Unif. Fam. Ct.); Bellisv. Innes (1980), 21 R.F.L. (2d)
40 (B.C. Co. Ct.); ReHarrisand Godkewitsch (1983), 41 O.R. (2d) 779 (Prov. Ct.); Tanouye
v. Tanouye, [1994] 2 W.W.R. 735 (Sask. Q.B.). Asaresult, M contendsthat sheis denied

equal protection of the law or equal benefit of the law.

In my view, M iscorrect in her contention that same-sex couples are capable
of meeting all statutory prerequisites set out in s. 29 and s. 1(1) but for the requirement that
they be "a man and woman". Same-sex couples are certainly capable of living together
continuously for a period of not less than three years. Also, on the present state of the law,

same-sex couples may well be able to adopt children (see Re K (1995), 23 O.R. (3d) 679
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(Prov. Ct.)) and live together in a relationship of some permanence. Finadly, it is at least
arguable that same-sex couples could meet the requirements of conjugality as set out in
S. 1(1). Inthisrespect, | find the list of questions set out by Kurisko D.C.J. in Molodowich
v. Penttinen, supra instructive. After reviewing the relevant authorities on the meaning of
conjugality, Kurisko D.C.J. purported to consolidate the statements found in the
jurisprudence with the guidance of a series of questions listed under seven descriptive
components as follows:

1. Shelter:

(@  Did the parties live under the same roof?

(b)  What were the slegping arrangements?

(c) Did anyone else occupy or share the available
accommodation?

2. Sexual and Personal Behaviour:

(@  Did the parties have sexual relations? If not, why not?

(b)  Didthey maintain an attitude of fidelity to each other?

(c)  What were their feelings toward each other?

(d)  Didthey communicate on apersonal level?

(e) Didthey eat their meals together?

(f)  What, if anything, did they do to assist each other with
problems or during iliness?

(9 Didthey buy giftsfor each other on specia occasions?

3. Services:

What was the conduct and habit of the partiesin relation to:
(@  preparation of meals;

(b)  washing and mending clothes;

(c)  shopping;

(d)  household maintenance; and

(e)  any other domestic services?

4. Social:
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(@ Did they participate together or separately in
neighbourhood and community activities?

(b)  What wastherelationship and conduct of each of
them toward members of their respective families and how did
such families behave toward the parties?

5. Societal:
What was the attitude and conduct of the community
toward each of them and as a couple?

6. Support (economic):

(@  Whatwerethefinancial arrangementsbetweenthe
parties regarding the provision of or contribution toward the
necessaries of life (food, clothing, shelter, recreation, etc.)?

(b) What were the arrangements concerning the
acquisition and ownership of property?

(c) Was there any special financial arrangement

between them which both agreed would be determinant of their

overall relationship?

7. Children:

What was the attitude and conduct of the parties

concerning children?

Theexisting caselaw onthispoint hasdevel opedinthe context of heterosexual
relationships only. Even so, the existing jurisprudence makes it clear that couples do not
have to fit a singular traditional model in order to demonstrate that their relationship is
conjugal within the meaning of the law. The extent to which these different elements of a
conjugal heterosexual relationship will be taken into account will vary with the
circumstances of each case. In the same way, some factors may take on a greater or lesser

significance than others in the case of same-sex couples. For example, some same-sex

cohabitees may not have openly and publicly presented themselves as a couple for fear of
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reprisal or prejudice, aconcern which may not be present to the same degree, if at all, inthe

case of unmarried heterosexua cohabitees.

While the above-noted list should not be taken as being exhaustive or in any
way determinative of the issue, it summarizes well the various elements considered in the
jurisprudence and areferenceto thislist istherefore of assistancein the consideration of M's
position. | agree with M's contention that there is nothing in the evidence before us which
would indicate that any of the elements listed is necessarily inconsistent with same-sex
relationships. Of course, not all same-sex couplesform conjugal relationships. But then, the

same can be said of heterosexual couples.

In my view, M has met the onus with respect to this first step of the s.15(1)
analysis. Theimpugned provision does draw adistinction as contended and does so on its

face.

2. Doesthe distinction constitute discrimination?

It is quite clear that the distinction drawn by the legislation between M, as a

person in a same-sex relationship, and a person in a heterosexual relationship, is based on

sexual orientation. In Egan, all justices were unanimous in finding that sexual orientation
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Is an analogous ground under s. 15(1). As stated above, this usually suffices to establish
discrimination and it isonly in exceptional casesthat the denial of equality on an analogous
ground will not violate the purpose of s. 15(1). Inthiscase, | am of the view that the denial
of equality doesviolate the purpose of s. 15(1) sincethelimitation imposed upon M isbased
ona"stereotypical application of presumed group characteristics' and not on " merit, capacity

or circumstance”.

My colleague expresses the view that we cannot assess the discriminatory
impact of the impugned legislative provision with regard only to its effect on the claimant
M without considering the position of H. | would agree with this statement in the sense that
aconsideration of the rights of others, which in this case would include the rights of H, is
certainly relevant to the constitutional debate before us, particularly asthey pertaintos. 1
concerns. However, | respectfully disagree with my colleague when he statesthat M'sclaim
cannot be determined separately and that we must look at M and H collectively to ascertain
if, as a couple, their s.15(1) rights are breached by virtue of their exclusion from the

definition of "spouse” in Part |11 of the FLA.

Inmy view, itisnot incumbent upon M to show that H'srightsarealso violated
in order to successfully assert her own rights under s. 15(1) of the Charter. Whileaclaim

is often couched in terms of the discriminatory impact on agroup of persons having similar
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characteristics, the very language of s. 15(1) makes it clear that the right belongs to the
individual. M has the right to stand alone in claiming a violation of her rights without in
effect being joined in her position by H. Her clam must be assessed accordingly by the

court.

Whilel do not share some of the other concernsraised by my colleaguein his
s.15(1) analysis with respect to the different capacities of same-sex unions as compared to
“families of traditional and common-law marriages’, these issues, in my view, can be more
appropriately dealt with in the context of as. 1 analysisand | will make reference to some

of these matters later in these reasons.

In the result, | agree with the motionsjudge's conclusion that the definition
of spouseins. 29 of the FLA violatess. 15(1) of the Charter. | find the conclusion reached
by Cory J. in Egan particularly noteworthy on this point (at p. 604):

In the present appeal, looking at the Act from the
perspective of the appellants, it can be seen that the legislation
denies homosexual couples equal benefit of the law. The Act
does this not on the basis of merit or need, but solely on the
basis of sexual orientation. The definition of "spouse" as
someone of the opposite sex reinforces the stereotype that
homosexuals cannot and do not form lasting, caring, mutually
supportive relationships with economic interdependence in the
same manner as heterosexual couples. The appellants
relationship vividly demonstrates the error of that approach.
The discriminatory impact can hardly be deemed to be trivial
when the legislation reinforces prejudicial attitudes based on
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such faulty stereotypes. The effect of the impugned provision

Is clearly contrary to s. 15's aim of protecting human dignity,

and therefore the distinction amounts to discrimination on the

basis of sexual orientation.
Excepting any reference to the nature of the particular relationship between the parties (a
matter | do not find necessary or advisable to comment upon in the circumstances of this

case), | am of the view that Cory J.'s words are equally applicable to this case.

1. ISTHE INFRINGEMENT JUSTIFIED UNDER S. 1 OF THE CHARTER?

The legislation will be upheld notwithstanding the infringement of M's rights
under s. 15(1) if the proponent of the legislation can demonstrate, on a balance of
probabilities, that the violation is reasonable and demonstrably justifiable in a free and
democratic society. Theonusinthiscaseison H; sheisjoined by the Attorney General of

Ontario (Attorney General) asintervener.

Section 1 recognizes the inevitable tension between the unimpeded exercise
of individual rights and the pursuit of broader societal purposes. The section permits, in
narrow circumstances, legislation which limits individual rights in order to promote other
important societal interests. |nthose circumstances, thelegislationissaved becausethelimit
on theindividual right furthers the broader societal interest. The gain for the community is

said to be worth the loss suffered by the individual. Clearly, a limit on an individua's
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constitutional rights which does not further an important public purpose can never be

justified under s.1 as there is no public gain to counterbalance the individual's loss.

Thetest to be applied under s.1 iswell known. Two conditions must be met:
1. the objective of the legislation must be pressing and substantial; and
2. there must be a proportionality between the gain achieved by the public interest
served by the legidation and the harm done to the interest of the person or group
whose right isinfringed. This condition is met when three criteria are satisfied:
a) the legidative provision must be rationally connected to the objective of the
legidlation;
b) the impugned provision must minimally impair the Charter guarantee; and
c) there must be a proportionality between the effect of the measure and its objective
so that the attainment of thelegislative objectiveisnot outweighed by the deleterious

effects of the violation.

It is also important to remember that s. 1 of the Charter requires that any
S. 15(1) violation be demonstrably justified in order to be saved and the onusis clearly upon
the proponents of the legislation to do so. The Attorney General, as intervener, takes the
position that the decision of the Supreme Court of Canada in Egan is determinative of the

issue in this case. The appellant supports this argument.
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In Egan, the Supreme Court of Canada, by majority decision, upheld the
validity of those provisions contained inthe Old Age Security Act, R.S.C., 1985, ¢.O-9which
serve to restrict certain allowances provided for in its scheme of retirement income to
spouses in a heterosexual union. The appellants Egan and Nesbitt were a homosexual
couple. 1n 1986, some 38 years after the relationship began, Egan, having reached age 65,
became eligible to receive old age security and a guaranteed income supplement, pursuant
to the Old Age Security Act. The same Act provides for a spousal allowance to paid to the
spouse of a pensioner when that spouse is between the ages of 60 and 65 years and the
couple's combined income falls below afixed level. Upon reaching age 60, Neshitt applied
for the spousal allowance describing Egan ashisspouse. Hisapplication wasrejected solely
on the basis that the relationship between Nesbitt and Egan was homosexual and therefore
did not conform to the definition of spouse set out in s.2 of the Act. Section 2 of that Act
reads as follows:

"spouse”, in relation to any person, includes a person of the

opposite sex who is living with that person, having lived with

that person for at least oneyear, if thetwo persons have publicly

represented themsel ves as husband and wife;

Counsel for the Attorney General arguesthat theissueson thisappeal are sufficiently smilar

so asto bind this court in arriving at the same result.

Since the constitutional issue raised in Egan also concerned the rights of gay

men and lesbians, many similar concerns were addressed in that case and much the same
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evidence was considered as before the court on this appeal. Hence the decision in Egan is
of some precedential valuein the disposition of the constitutional issue raised in thisappeal .
However, the matter cannot be resolved by a simple application of the doctrine of stare
decisis as contended. The Legislature's objectives in this case, as discussed below, are
distinct from Parliament's intent as expressed in the Old Age Security Act. A separate

analysis under s. 1 must therefore be undertaken in order to dispose of the issues at hand.

The partiesand intervenerson thisappeal havefiled material for consideration
by the court on the s.1 analysis. A review of this evidence can be more suitably made in
reference to the issue of proportionality. | will therefore consider thefirst condition of the

s.1 test before | summarize the evidence.

1. The Objective of the Impugned Provision

In order to determine the objective of the impugned provision in this case, |

believe one must first consider the FLA as a whole and then focus on the spousal support

provisionsin Part 111 of the FLA with particular emphasis on theimpugned definition itself.

a) TheFLA asawhole
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The purpose of the FLA can be considered in terms of broad policy
considerations. The preamble of the FLA itself provides one such statement of policy:

Whereas it is desirable to encourage and strengthen the role of

the family; and whereas for that purpose it is necessary to

recognize the equal position of spouses as individuals within

marriage andto recognize marriageasaform of partnership; and

whereasin support of such recognitionitisnecessary to provide

in law for the orderly and equitable settlement of the affairs of

the spouses upon the breakdown of the partnership, and to

provide for other mutual obligations in family relationships,

including the equitable sharing by parents of responsibility for

their children.
This statement can provide ageneral sense of direction for the determination of an operative
statement of purpose. However, the proper adjudication of any s. 15 claim also requires a
consideration of the practical effect of the statute. Such an approach is necessary because
of the nature of claimsmade pursuant to s. 15(1): aclaimof inequality will almost invariably

berootedinpractical considerationsarising out of theapplication of theimpugned legidative

disposition.

For the purpose of this constitutional debate, | find that the following excerpt
from the Report on The Rights and Responsibilities of Cohabitants Under the Family Law
Act (Report) published by the Ontario Law Reform Commission (OLRC) in 1993 provides
the most concise and useful statement of the objective of the FLA :

The purpose of the Family Law Act is to provide for the
equitable resolution of economic disputes that arise when
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intimate relationships between individuals who have been
financially interdependent break down (Parts1-1V). Aswell, it
ensuresthat family members have ameansto seek redresswhen
animmediaterelativeisinjured or killed through the negligence
of athird party (Part V).

| have considered whether the statement of objective should be couched in
terms which exclude same-sex couples, a position implicitly advanced by counsel for the
Attorney General on this appeal. For example, should the purpose be defined in terms of
providing "for the equitable resolution of economic disputes that arise when intimate
rel ationships between individual s of the opposite sex ... break down"? | have concluded that
it should not be so defined because a consideration of the purpose in such terms would

inevitably lead to circular reasoning and would not provide a vehicle for the meaningful

assessment of M's claim to unequal treatment.

Thispoint isaptly made by McLachlin J. in Miron where she refutes Gonthier
J.'sapproach in his s. 15(1) analysis with respect to the functional values of the legislation
at pp. 488-9:

In approaching the concept of relevance within s. 15(1),
great care must be taken in characterizing the functional values
of the legislation. My colleague Gonthier J. concedes that the
distinction here at issue - the denial on the basisof marital status
- might, for some purposes, be viewed as an anal ogous ground.
He asserts, however, that it is not used in a discriminatory
manner in this case because "the functional value of the benefits
Is not to provide support for al family unitsliving in a state of
financial interdependence, but rather, the Legislature'sintention

1996 CanLll 2218 (ON C.A))



-850 -

was to assist those couples who are married" (para.72). He
concludes that distinguishing on the basis of marital statusis
relevant to this purpose and hence that the law is not
discriminatory. On examination, the reasoning may be seen as
circular. Having defined the functional values underlying the
legislation in terms of the alleged discriminatory ground, it
follows of necessity that the basis of the distinction is relevant
to the legidlative aim. This illustrates the aridity of relying on
the formal test of logical relevance as proof of non-
discrimination under s.15(1).
McLachlin J. makes the same criticism of La Forest J.'s reasoning in Egan where he
characterizes the functional value of the legidlation as meeting the need to support married

coupleswho are elderly.

While McLachlin J. was directing her criticism at her colleagues approach to
notions of relevance in their respective analyses under s. 15(1), it is these same notions of
relevance that are discussed here under s.1, and, as stated above, are more appropriately
addressed at this stage of the analysis. | find the same criticism would apply in this case if
one were to define the purpose of the legisation in terms of the exclusion of same-sex

couples.

Having looked at the genera purpose behind the FLA, it then becomes
important to narrow the focus to the spousal support obligations contained in Part 111 of the

Act and then further to the impugned provision itself.
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b) Support obligationsunder Part |11 of the Act

Thesupport obligationsunder the FL A arecontainedin ss. 29to 50 and pertain
both to spousal support and to child support. Before focussing on the spousal support
obligations, some brief observations should be made with respect to the child support

provisions and their relevancy to the issue at hand.

Thelegidativeprovisionsfor child support undoubtedly constitutean important
feature of Part 111 of the FLA. Itisalso clear that child-rearing obligations, including the
obligation to provide financial support for a child, are relevant factors to be considered on
any application for spousal support whenever children are involved. Must we therefore
concludethat procreation which, asstated by my colleague Mr. Justice Finlayson, "isadirect
conseguence of heterosexual unions' forms such an intrinsic part of the whole notion of
spousal support so as to justify the exclusion of same-sex unions from consideration in the

legislative scheme? | do not think so for several reasons.

Firstly, the mutual spousal support obligationsarein no way dependent on the

couple having children.

Secondly, the child-support provisions of the FLA do not in any way exclude

members of same-sex unions from their application. The definition of "child" under the
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FLA isnot limited to the ordinary meaning of natural or adopted child but "includesaperson
whom a parent has demonstrated a settled intention to treat as a child of his or her family".
The corollary definition of parent under the FLA also includes "a person who has
demonstrated a settled intention to treat achild asachild of hisor her family”. Theevidence
before the court is uncontroverted that many lesbians and gay men who form same-sex
relationships aso raise children. And, in any case where a child is involved, the child-
support provisions would be of equal relevance to an application for spousal support by a
member of the same-sex couple as it would be in the case of a member of an opposite-sex

couple.

Findly, I find there is much merit in the following observation made by
L'Heureux-Dubé J. in Egan at p. 569:

| would also reject any argument that homosexual relationships
have adistinct biological reality - namely that homosexuality is
non-procreative - as dangerously reminiscent of the type of
biologically based arguments that this Court has now firmly
rejected. Compare Blissv. Attorney General of Canada, [1979]
1 S.C.R. 183, at p. 190, with Brooks v. Canada Safeway Ltd., ,
[1989] 1 S.C.R. 1219, at p. 1243-44.

Hence, | am of the view that the constitutional question raised in thiscasein
the context of spousal support obligations can, and should, be considered as an issue distinct

from the child-support obligations contained in Part |11 of the Act.
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The main provisions pertaining to spousal support may be summarized as
follows. Firstly, the Act providesthat "[e]very spouse has an obligation to provide support
for himself or herself and for the other spouse, in accordance with need, to the extent that he
or sheis capable of doing so" (s. 30). Hence, the obligation to provide support for onesel f
and for one's spouse does not only arise upon breakup but is a continuing obligation
throughout the course of therelationship. Not surprisingly, however, applicationsfor support
are amost invariably brought following a breakup as opposed to during the course of the
relationship and, therefore, from a practical standpoint, the purpose of the legislation must

be considered in that context.

Secondly, inrecognition of theinterdependent nature of intimaterel ationships,
the obligation to pay and the corollary right to obtain support is defined in terms of the
respective capacity and need of each spouse. The purpose of an order for the support of a
spouseis expressly set out in s. 33(8) of the FLA:

An order for the support of a spouse should,

(@)  recognize the spouse's contribution to the relationship and the
economic consequences of the relationship for the spouse;

(b)  sharethe economic burden of child support equitably;

(c) make fair provision to assist the spouse to become ableto
contribute to his or her own support; and

(d) relieve financia hardship, if this has not been done by orders
under Parts| (Family property) and Il (Matrimonial Home).
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Finally, the FLA sets out a number of factors which are to be taken into
account in determining an appropriate quantum of support and it givesthe court wideranging
powersto enforce any order for support. The FLA also providesfor the making of an order

restraining harassment by a spouse.

As can be seen from this brief overview, Part 11l of the FLA on Support
Obligations is clearly part of a legidlative scheme aimed at providing "for the equitable
resolution of economic disputes that arise when intimate rel ationships between individual s

who have been financially interdependent break down", as set out above.

Some additional provisions contained in Part |11 reveal a second underlying

purpose which goes beyond the equitabl e resolution of private disputes.

Whereadependant spouseor childisreceiving or hasreceived assistancefrom
the public purse or hasapplied for such assistance, the agency responsiblefor providing such
public assistance may make an application for an order for support for the dependant whether
the dependant joins in the application or not (s. 33(3)). Also, the terms of a private
agreement entered into by the parties may be set aside where the dependant spouse is one

who qualifies for an allowance for support out of public money (s. 33(4)(b)).
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Itisclear fromthelatter provisionsthat, in addition to setting up aschemefor
the equitable resolution of disputes as stated earlier, the Legislature intended, where
applicable, to aleviate the burden on the public purse by shifting the obligation to provide
support for needy persons to those parents and spouses who have the capacity to provide

support to these individuals.

c) Definition of spouse

Finally, we must consider the impugned provision itself. The extended
definition of spouse set out in s. 29 was introduced as an amendment to the FLA in 1978.
It is important to consider, as did the motions judge, the intent of the Legislature when it
introduced this revised spousal support scheme which included common law cohabiteesfor
thefirst time since it is within the context of this amendment that the line of comparisonis

drawn in this case.

Why did the Legidature extend the application of the spousal support
provisions beyond marriage? | am unable to identify any additional purposes distinct from
those already raised. Inmy view, the Legisature must simply be taken to have recognized
that, in so far as spousal support obligationswere concerned, it was neither fair nor effective
to choose marriage as the exclusive marker for the identification of intimate relationships

giving riseto economic interdependencewhich might require, upon breakdown, someaccess

1996 CanLll 2218 (ON C.A))



-56 -

to the equitable dispute-resolution scheme created by the legidation. Nor was it fair or
effective to use marriage as an exclusive marker for the identification of personswho, upon
breakdown of arelationship, should bear the burden of providing support for the other party
to that relationship based upon their capacity to pay. The underlying objectives of the
legislation, as they were prior to the amendment, would be better achieved if the legidative

net were cast wider so asto include other people with similar needs.

No one contendsin thiscasethat the objective of the L egislatureisnot pressing

and substantial. The crux of the debate in this case liesin the proportionality test.

2. Proportionality of the measure

Asstated earlier, there must be aproportionality between the gain achieved by
the public interest served by the legidlation and the harm done to the interest of the person
or group whoseright isinfringed. Theinquiry in this caseinevitably leads to acomparison
between same-sex and opposite-sex cohabitees. Whileit is perfectly legitimate and indeed
necessary to make comparisons between the two groups since, after all, equality isall about
comparisons, it isimportant to keep the basis of discrimination firmly in mind when going
through thisanalysis. The requirement cannot be that same-sex relationships be "just like"

heterosexual relationshipsin all respectsto qualify for equal legal recognition because this
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would amount to a requirement that the claimant lose the identity for which protection is
claimed in order to achieve equality. Thisisthe antithesis of equality. For example, thisis
precisely where the analysis would lead us if procreation were viewed as the operative
distinction between thetwo groups since same-sex rel ationships, by their very nature, cannot
be procreative. And, it isthisvery characteristic - sexual orientation - which formsthe basis

of the discrimination.

It would be useful at this point to review and assess the evidence before the

court.

a) Evidence presented by the Attorney General

At an earlier stage of these proceedings, the Attorney General conceded that
s. 29 of the FLA wasunconstitutional. I1nsupport of thisposition, the Attorney General filed
expert evidence which strongly supportsthe position that same-sex couples should generally
be treated in the same manner as are opposite-sex common law couples in the context of

family law.

The Attorney General filed an affidavit from Professor Margrit Eichler, a

recognized expert in the sociology of families, together with numerous exhibits. Professor
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Eichler, whose expertise is mainly focussed on policy issues, reviews in her affidavit the
changing family structuresin Canada as well as the changing family policies, as expressed
in Canadian legidlation. She expressesthe opinion that thereisno basisfor excluding same-
sex coupleswhileincluding opposite-sex couplesasfamily inlegislative policies. Shestates
that it iswidely recognized among researchersand policy makersthat amonolithic definition
of the family is no longer adequate to reflect the complex reality of today. Rather, she
presents an analytical framework which is more capable of accommodating the existing
diversity of family types. In her analysis, she considers several dimensions of familia
interaction, including the procreative, socialization, sexual, residential, economic, emotional
and personal services dimensions. She concludes as follows at para. 33 of her affidavit:
Overal, the differences among opposite sex couplesand

among same sex couples are greater than the differences

between these two groups. Both groups exhibit al of the

dimensions | have discussed as being indicative of a family

structure. The fact that there may be a different distribution of

thevarious dimensionswhen comparing opposite sex couplesas

agroup and same sex couples as agroup is of little relevance.

What issignificant isthat both groupsdemonstratethefull range

of dimensions. Both groups should therefore be categorized the

same way for social policy programs.

Professor Eichler acknowledges that there are a number of experts on the
subject of lesbian and gay relationships who take a different view. She notesin particular

the research paper prepared for the OLRC written by Cossman and Ryder and quotes the

following excerpt:
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Not al gay men and lesbians however agree that their
relationship should be recognized as spousal and included
within existing family law. Many gays and lesbians resist the
assimilation of their relationships to the model of traditional
heterosexual spouses, and argue that gays and lesbians should
not seek to be included within the social and legal structure of
the traditional heterosexual family.

Some have argued that same-sex relationships do not fit the
model of the traditional heterosexual family, that gay and
lesbian relationships are different from heterosexual
relationships. It isargued that these relationships, for example,
are not based on traditional gender roles and that they may or
may not be based on sexual monogamy or emotional
exclusivity [...].

Professor Eichler expressestheview that thisposition, which hasbeenreferred
to in argument as the "anti-assimilationist" view, is premised "on a relatively monolithic
approach to heterosexual families®. In her view, it underestimates the degree of variation
among opposite-sex couples. In my view, the evidence before the court clearly supports
Professor Eichler's opinion on this point. Any voicing of objection to the ascription of
spousal statusto same-sex coupleswithin the context of family law contained in the material
before the court appears to be founded on arejection of the "traditional” and stereotypical
attribution of roles within arelationship according to gender. It isnot surprising that many
gay men and lesbians would reject any assimilation to such amodel sinceit would in effect
require that they abandon the very identity they seek to protect, their sexual orientation

towards a person of the same gender.
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More importantly, the FLA does not require by any of its terms that such a
"traditional™ model (i.e. breadwinner/domestic worker) be embraced before spousal status
will be conferred upon aheterosexual couple. It may well be that aneed for spousal support
will arise more frequently in the case of coupleswho have chosen to conduct their affairsin
such afashion but the application of the FLA is by no means confined to this "monolithic"
approach. In fact, the FLA promotes equality in the relationship. Hence the inclusion of
same-sex couples would not have the effect of assimilating them to what is perceived by

some as a patriarchal model which oppresses women.

Later in the course of the proceedings below, the Attorney General changed
its position and chose to intervene on behalf of H as proponent of the legislation. However,
no further evidence wasfiled in support of this ultimate position. Counsel for the Attorney
General on this appeal simply relies on the Egan case and the doctrine of stare decisis as

discussed earlier.

b) Evidence presented by the appellant H

Thebulk of the evidence presented by the appellant H pertainsto the particular

relationship between herself and M. The motionsjudge succinctly summarized thisevidence

in her reasons. This court took the position at the hearing that, in order to dispose of this

1996 CanLll 2218 (ON C.A))



-61 -

appeal, it wasunnecessary to consider any of thefactsbeyond the uncontested circumstances
that M and H are of the same sex and were involved in an intimate rel ationship of sorts over

aperiod of severa years.

H, in support of her argument under s.1, filed her own affidavit in which she
ascribes to the "anti-assimilationist” view. In support of this view, she asserts that her
relationship with M was not based on any heterosexual model as it "did not involve sex-
typing either of usinto atraditional 'marital’ role or any model which would typecast either
of us as male/female; man/woman; or breadwinner/domestic worker." H'sevidenceon this
point further supports Professor Eichler's opinion that the "anti-assimilationist” position is

premised "on arelatively monolithic approach to heterosexual families" asdiscussed earlier.

H also relies on some observations and recommendations contained in the
OLRC Report. In its Report, the OLRC addressed the question "to whom should the rights
and obligations set out in the Ontario Family Law Act apply?' In particular, H pointsto the
fact that the ascription of spousal status to same-sex cohabitees is not recommended in the
Report. Rather, the OLRC recommended that the Legislature acquire further information
concerning attitudes and expectationswithin the gay and | esbian community beforeascribing
spousal status to same-sex couples under the FLA. H points to this recommendation as

evidencein support of her contention that the L egislaturewasjustified in excluding same-sex
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spousesin itsexpanded definition of spouse under Part 111 of the FLA. Counsel for H argues
that the OLRC has, by this recommendation, in effect identified the ascription of spousal

status as the least desirable method of achieving equality for gay and lesbian couples.

Apart from H's personal opinion on the issue as set out in her affidavits, the
OLRC Report essentially constitutes the only evidence relied upon by the proponents of the
legislation. In my view, the recommendation of the OL RC with respect to the ascription of
spousal status upon same-sex couples, when considered in its proper context, is not

supportive of H's argument.

It is important to note that the OLRC Report concluded that the FLA in its
present form discriminates against same-sex couples and that such discrimination is very
difficult to justify under s. 1. The Report addressed the issue in the context of legislative
reform. Its main recommendation with respect to same-sex couples is that a system of
registered domestic partnershipsbeestablished to confer on same-sex couplesthe samerights
and obligations as are available to married persons throughout the FLA. The question then
arose as to whether or not spousal status should be ascribed to same-sex couples who have
not exercised their right to become registered domestic partners. While the OLRC saw
"much merit in treating them in the same way -- so that economic inequalities and

exploitation will be minimized in all familial relationships,” (p. 3) it recommended that
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further information be obtai ned concerning the attitudes and expectations of cohabiting same-

sex couples on thisissue.

The following excerpts from the introduction to the Report reflect the main
thrust of its recommendations (at pp. 1-3):

Our fundamental conclusion isthat the ambit of the Act
should be expanded to include two kinds of relationship that are
today partly or wholly excluded: those between cohabiting
heterosexual couples, and those between cohabiting couples of
the same sex.

The preamble to the Family Law Act sets out its central
purpose: to "strengthen therole of thefamily", "to recognizethe
equal position of spouses and to treat their relationship as a
"partnership”. Hence, the law should provide for the orderly
and equitable settlement of the affairs of the spouses upon the
breakdown of the partnership and provide for other mutual
obligations in family relationships. These are fundamental
valuesin our society, which the Commission wishesto endorse
and reaffirm.

In the preamble, and throughout much of the Act,
"family" is equated with "marriage". The problem we wish to
address in this report is whether this should be the case. The
major current exception is the imposition of some rights and
obligations on heterosexual couples who live together without
having been married. Thus, the Act isfocused on thetraditional
model of marriage and provides little room for other forms of
relationship that embody the fundamental elementsof intimacy,
mutual economic interdependence, and living together in a
"close personal relationship that is of primary importance in
both persons' lives', which we see as the essence of the concept
of "family".

1996 CanLll 2218 (ON C.A))



-64 -

Webelievethat Ontariofamily law should now recognize
and accommodate the increasing diversity of family forms.

[.]

Family partnerships between gay and lesbian couplesare
diverse. They have had limited opportunity to evolve in a
supportive social climate. While we do not assume that such
rel ationshipsarenecessarily identical to"marriage” (whichitself
encompasses much diversity in form and practice), we believe
that many of these relationships are essentially familial. They
embrace the same elements of permanence, intimacy, sharing,
and interdependence that characterize heterosexual
relationships, and which the Family Law Act is designed to
support. To the extent that thisis so, and to the extent that their
exclusionviolatesanti-discrimination normsof our society, they
too should come under the umbrella of the Family Law Act.

[.]

Familial relations necessarily embody both rights and
obligations. Primary among these are the right to choose the
nature of the relationship and the right to equal treatment under
the law. We propose to achieve these goals by broadening the
definition of "spouse” in the Act and by introducing the concept
of "Registered Domestic Partner". Onceregistered asDomestic
Partners, unmarried couples, whether heterosexual or same-sex,
would fall under the rules of the Family Law Act.

Accompanying theserightsaretheobligationsof spouses
to each other, many of which arisein the event of breakdown of
the partnership. Our objectives are to provide that when two
persons have lived together in a relationship of some
permanence, interdependence, and emotional importanceto both
of them, and that partnership comes to an end, the law should
ensure afair sharing of the assets that they acquired during the
time they were together, afair disposition of the family home
and afair consideration of support if one party islikely to suffer
economic hardship asaresult of participationintherelationship.
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Theintent isto prevent the economic exploitation of one by the
other.

Those who have chosen to marry, or designate their
relationship as a Registered Domestic Partnership if our
proposals are adopted, voluntarily accept these rights and
obligations (subject to any additional contract they may have
entered with each other). The matter becomes more complex
when they have not assumed expressly these responsibilities.
Do the partners in a common-law, ascriptive, or de facto,
relationship have the same obligations with respect to each
other? In the case of heterosexua couples who have lived
together in arelationship of interdependence for aconsiderable
period, we have little hesitation in saying "yes'. Itislikely that
one or both partners have assumed that the relationship will be
permanent and that the assetsthey have acquired arelikely to be
intermingled. For these couples, it is asimportant as it is for
married personsthat the assets be shared fairly. Their economic
interdependence may have created conditions requiring
continued support.

We are more hesitant about making recommendations
concerning same-sex couplesin this context. On one hand, we
believe that the expectations that same-sex partners bring to
thelir relationship may be different from the assumptions made
by heterosexua couples and that there may be less likelihood
that same-sex couples will encounter the economic inequalities
that havebeen commonintraditional heterosexual relationships.
These considerations argue for different treatment of the two
groups. On the other hand, we see much merit in treating them
in the same way -- so that economic inequalities and
exploitation will be minimized in al familial relationships.
However, we believe that better information than the
Commission now has before it concerning the attitudes and
expectations of cohabiting same-sex couples would be a
necessary foundation for any decision to ascribe rights and
responsibilities under the Family Law Act to such couples. In
our view, further consultation with the gay and lesbian
community should be undertaken before a decision is made on
thisissue.
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c) Evidence presented by M

follows:

(@

(b)

(©)

The evidence offered by M is summarized in her supplementary factum as

The Affidavit of Meredith Cartwright, sworn August 17, 1994, a lawyer
currently enrolled at the Harvard Divinity School, and alesbian involvedina
monogamous relationship. Ms. Cartwright describes her relationship and
outlines how it is functionally similar to the relationships of her heterosexual
friends except that same-sex couples stand outside of the mainstream of
society and its laws. She discussed the practical, and emotional effects of
exclusion of same-sex couplesfromthe FL A ; homosexual sare precluded from
claiming and taking on the rights and obligations of their heterosexual peers
under the Family Law Act;

The Affidavit of Reverend Brent Hawkes, sworn August 12, 1994, the Pastor
of the Toronto parish of the Universal Fellowship of Metropolitan Community
Churches. Reverend Hawkes deposes that same-sex couplesform loving and
cooperative relationships that create dependencies in the same manner that
opposite-sex couples do. He states that according same-sex couples status as
spousesunder family law legislationwould provideaframework for resolution
of disputes on relationship breakdown;

The Affidavit of Dr. Rosemary Barnes, sworn August 12, 1994, former Chief
Psychologist of Women's College Hospital with fifteen years of experience
withlesbianand gay clients. Dr. Barnesdiscussestheeffectsof discrimination
on same-sex couples, sex cohabitation, and suggests that same-sex couples
form deeper interdependency than opposite-sex couples. She concludes that
providing full legal recognition to same-sex relationships would enhance the
integration of homosexuals into mainstream society and improve the
psychological well-being of individual lesbians and gay men;
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The Affidavit of Ellen Faulkner, sworn August 16, 1994, adoctoral candidate
with a gpecialty in domestic violence in leshian relationships, in which
Ms. Faulkner describes violence and power imbalances in lesbian
relationships. Shefeelsthat if homosexuals were recognized as spouses, they
would feel safer, less isolated and would be less likely to suffer violence in
their relationships;

The Affidavit of Nicholas Bala, sworn August 18, 1994, Associate Dean and
family law Professor at the Faculty of Law at Queen's University. Professor
Bala discusses the functional view of the family and states that legal
recognition of same-sex couples as spouses would have important practical
and symbolic value for homosexual relationships;

The Affidavit of Dr. Graham White, sworn August 10, 1994, former Director
of the Ontario Legidature Internship Programme and Professor of Political
Science at the University of Toronto which analysesthe defeat of Bill 167 and
addresses the possibility of law reform currently;

The Affidavit of John LeBlanc, an articling student, sworn August 19, 1993,
attaching the Attorney General of Ontario's written position in another action
that section 29 is unconstitutional to the extent that it excludes same-sex
SPOUSES;

The Affidavit of Michael Haddad, sworn August 26, 1994, a sole practitioner
lawyer with alarge proportion of lesbian and gay male clients. Mr. Haddad
states that cohabitation between same-sex partners creates emotiona and
financial interdependencies that must be addressed when a breakdown of the
relationship occurs. He discusses the effect of exclusion of same-sex couples
fromthe FLA, the degree of planning required, and the difficulties created by
the general silence of the law on same-sex couples,

TheAffidavit of Professor John Allen Lee, sworn September 7, 1994, aDoctor
of Sociology and Professor at the University of Toronto. Dr. Leewasthefirst
professor in Canadato openly declare that heis ahomosexual to his students.
He discusses many sociological issues relating to gay and lesbian life and the
broader social context in which gays and leshbians live. He particularly
discusses concepts of the traditional family and discrimination; and

Four volumes of extrinsic evidence, consisting of legal, psychological and
sociological articlescanvassing the sociol ogical aspectsof gay and lesbianlife,
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the more general views of North American society regarding same-sex

relationships, and the law's ability to respond to society's changing needs.

The overall weight of this evidence is in accord with the opinion of
Professor Eichler as set out above and favours recognition of spousal status for same-sex
couples. The evidence is overwhelming that cohabitation between partners who have
intimate relationships, regardless of sexual orientation, creates emotional and financial
interdependencies. The evidence also showsthat the same needsfor dispute resolution exist
upon break-up of these types of intimate relationships, regardless of sexual orientation. All
the evidence attests to the pervasiveness of the discrimination faced by same-sex couples
who claim spousal benefitsand strivefor recognition asafamilial relationship. Theevidence

also presents apleafor reform.

The only significant differences of opinion presented in the evidence pertain
to the manner in which such reform should be effected and, yet, despite these differences,
one recurring theme clearly emerges from the evidence - there appears to be no doubt that
comprehensive legidative action would be the most desirable route for rectifying
inequalities. Indeed, that isessentially the position taken by the appellant H and the Attorney
General. Both make apleafor judicial deference to the incremental approach taken by the
Legidatureinfamily law reform. TheAttorney General arguesthat implementing something

like a partnership registration scheme is a policy choice for the government and not a
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constitutional issue for the court. Perhapsthe Attorney General might have been in abetter
position to make thisargument if the L egislature had indeed made some policy choiceswith
aview of redressing the discrimination. But it did not. It choseinaction. It isnot open to
the court to simply avoid the issue on the ground that legislative reform could provide a
superior remedy. Nor is it open to the court to defer the issue until further information
becomes available. The court must deal with the issue asit presentsitself and on the basis
of the evidence presented by the parties. The matter must be decided within the constitutional
framework which, itisimportant to remember, hasitself been set up through the democratic

process.

d) Application tothiscase

As stated earlier, the first criterion to be met is that the impugned legislative
provision, the definition of spousein Part 111 of the FLA, must berationally connected to the
objective of the legidation. The definition includes married couples and heterosexual
cohabitees in arelationship of some permanence. It is beyond dispute that the inclusion of
married personsis rationally connected to the legislative objective. | think one can safely
conclude that it is also beyond controversy at this point in time that the inclusion of
heterosexual cohabiteesisequally rationally connected. Therationale for thisextension is

based on the similarities between married couples and common law cohabitees when
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considered in the context of the legislative objectives. As noted by the motions judge, the
Ministry of the Attorney General, in a position paper entitled Family Law Reform and
prepared at the time the amendment was put forth, stated as follows:

[wlhen a man and woman have been living together in a

relationship of some permanence, their lives take on the same

financial characteristicsasalegally recognized marriage. Often

the couple both contribute to household expenses. One may be

just as dependent on the other for certain tasks as married
persons are.

[.]

A common law spouse upon whom the other is financialy
dependent should bear some of the cost of restoring the
dependent person to self-sufficiency, rather than forcing him or
her to resort to welfare.

Hencetheinclusion of heterosexual common law cohabitees could only serveto further the

desirable goals of the legislation.

One could conclude from the above analysis, that the legislative provision is
rationally connected to the objective of thelegislation. Thenext questionwould then become
whether thelegidlation constitutesaminimal impairment of the rights of the excluded group.
However, in my view, where the legislative provision, on its face, serves to exclude the
person discriminated againgt, it should be incumbent upon the proponents of the legislation

to demonstrate that the exclusion isalso rationally connected to the legislative objectivesin
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order to meet the first criterion of the proportionality test. Whichever way one chooses to

consider the issue in this case, it ismy view that the proportionality test is not met.

The proponents of the legiglation have fallen quite short of meeting the onus
upon them. Infact, | have been unable to identify any evidence to support the proposition
that the exclusion of same-sex couples would further the objectives of the legidation.
Rather, the overwhelming weight of the evidence supports the converse proposition. The
inclusion of same-sex cohabiteesin arelationship of some permanence would only serveto
further thedesirablegoalsof thelegislation. A greater number of personswith similar needs
would have access to the dispute-resol ution mechanism set up by the legislation and fewer
persons would look to the public purse for their needs. As counsel for the intervener, the
Foundation for Equal Families, hasaptly putit: asthelaw presently stands, the government

IS paying a premium to maintain inequality.

The exclusion of M from access to Part 111 of the FLA does not in any way
advancethe goalsof thelegislation. What about H? I1f M isallowed to bring her application
for spousal support, it may well result in theimposition of aburdenuponH. Inmy view, the
guestion is not how imposing a burden on H furthers H's equality rights but how excluding
H would advance the desirable goals of the legislation. Excluding H, just as excluding M,

does not in any way advance the objectives of the legidation. The potential burden imposed
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onH ispart of thelegidative schemejust asintrinsically asisthe potential benefittoM. The
potential burden on H is a necessary component of the legidlative scheme which has asits
aim the rectification of inequities arising out of the breakup of the intimate relationship
between H and M and to guard the public purse from any additional burden in providing for
M. The very nature of the spousal support provisions is that they bestow both rights and
obligations upon the partiesin question. Simply because H may be called uponto live up to
the obligations set out in these provisions as opposed to enjoying the rights provided therein

in no way justifies her exclusion.

The exclusion of same-sex couplesfrom the definition of spousein Part |11 of
the FLA has not been demonstrably justified by the proponents of the legislation. The
exclusion is not rationally connected to the legidative objectives. Alternatively, the
provision does not constitute aminimal impairment of Charter rights: muchasMcLachlin J.
concluded in Miron, at p.506, "if the issue had been viewed as a matter of defining who
should [have access to the legidative scheme] on a basis that is relevant to the goal or
functional values underlying the legidation... alternatives substantialy less invasive of
Charter rights might have been found.” Inlight of thesefindings, it is clear that their isno

proportionality between the effect of the measure and its objective.
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| therefore conclude in answer to the second issue on this appeal that the

infringement is not justified under s.1 of the Charter.

V. REMEDY

The remaining matter to be determined iswhat the appropriate remedy should
be having regard to s. 24(1) of the Charter and s. 52(1) of the Constitution Act, 1982. These
provisions read as follows:

24.(1) Anyone whose rights or freedoms, as guaranteed by this

Charter, have been infringed or denied may apply to a court of

competent jurisdiction to obtain such remedy as the court

considers appropriate and just in the circumstances.

52.(1) The Constitution of Canada is the supreme law of

Canada, and any law that is inconsistent with the provisions of

the Constitutionis, to the extent of theinconsistency, of noforce

or effect.

The governing principles on this question of constitutional remedy are set out in Schachter

v. Canada, [1992] 2 S.C.R. 679.

The effect of s.52 of the Constitution Act, 1982 is to require that the law be
declared of no force or effect to the extent that it is inconsistent with M's s. 15(1) equality
rights under the Charter. Therefore, the first step is to determine the extent of the
inconsistency. For the sake of convenience, | reproduce again the definition of spouse

contaned ins. 29:
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"spouse”’ means a spouse as defined in subsection 1(1), and in
addition includes either of a man and woman who are not
married to each other and have cohabited,
(a) continuously for aperiod of not lessthan three years,
or
(b) in arelationship of some permanence, if they are the
natural or adoptive parents of a child.
Thedefinition of "spouse” containedins. 1(1) refersto personswho are married or who have
entered into amarriage that is voidable or void and is not in issue on this appeal. As stated
earlier, theword "cohabit" found in s. 29 isdefined in s. 1(1) as meaning to live together in

aconjugal relationship, whether within or outside marriage.

Theinconsistency between theimpugned | egidlative provisionand the Charter
principles of equality is readily identifiable in this case. The offensive portion is the

restriction of the definition of spouse to "aman and woman."

The court must determine how to deal with theinconsistency. The court may
strike down the inconsistent portion of the law, it may resort to the techniques of reading
down or reading in and it may temporarily suspend the effect of its remedia order. In
addition, s. 24(1) may be resorted to in suitable cases to fashion an "appropriate and just"

remedy for the individual whose rights have been infringed.
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In choosing the appropriate constitutional remedy, the court should endeavour
to respect both the role of the Legislature and the purpose of the Charter. In this case, the
purpose of the legislation is pressing and substantial. The court should endeavour to give
effect to it to the extent that is possible. In this case, the means used to achieve this
objective, insofar asthelegidative provision onitsfacelimitsitsapplication to opposite-sex
couples, arenot rationally connected toit and henceinconsistent with s. 15(1) Charter rights.
Theportion of thelegislation whichfailstherational connection test must therefore be struck
down. The simplest way to achieve thisisto sever the words "aman and woman" from the

definition of "spouse” in s. 29.

The legidative provision also fails because it has not been carefully tailored
to be aminimal intrusion and because it has effects disproportionate to its purpose. Inthis
case, itisvery easy for the court to remedy thisinconsistency. The obviousremedy isto read
in the words "two persons’ instead of the offensive portion. In the result, the legidative
purpose as defined earlier is still fully achieved and, in addition, it extends the application
of the legislation so as to respect Charter principles. The reading in of the words "two
persons’ does not detract from the objective of the legislation. In fact, it further enhances

it.
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In the result, | would uphold the decision of the motions judge and grant the
same remedy, subject to the proviso that the remedy be temporarily suspended for one year.
Much as lacobucci J. found in Egan with respect to the extension he was prepared to grant
in that case, the matter here is not only alegal issue but a concern of public policy. While
theremedy inthiscase doesnot necessitate any disbursement of public funds, the acceptance
of an expanded definition of "spouse” by this court for the purpose of s. 29 of the FLA may
have some ramificationswhich go much farther than the confinesof thislitigation. Thecourt
cannot address any of these concerns since it is strictly limited to a consideration of the

impugned provision in question. On the other hand, the Legislature may choose to do so.

For example, counsel for the appellant on this case argued that the remedy
granted in this case would create some anomalies within the FLA itself. While same-sex
coupleswould now be subject to the spousal support regime under Part |11 of the FLA, they
could not opt out of the regime by means of acohabitation agreement asprovidedforins. 53
or a separation agreement as set out in s. 54 since both these sections are contained in Part
IV of the Act, to which s. 29 has no applicability. Both ss. 53 and 54 extend to common law
cohabitees but specifically refer to "aman and awoman" and therefore would not apply to
same-sex couples. While it may still be open to same-sex couples to enter into agreements

to regulate their affairs outside the purview of the FLA, it is beyond the purview of this
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litigation to determine whether such alternative would be adequate to resolve the anomaly.

The Legislature may wish to consider this.

While | do not think it appropriate or relevant to speculate as to the reasons
behind the defeat of Bill 167, | find its contentsinstructive on the question of whether or not
to suspend the remedial order of this court. In an explanatory note, the Bill expressy
purported to provide "for the extension of rights and obligations to same-sex spousesin the
same manner as Ontario statutes provide for the rights and obligations of opposite-sex
spouses who are not married." In this context, provisions in the Human Rights Code, the
Interpretation Act and in 55 other statutes were identified as requiring amendment "in order
to provide for the equal treatment of personsin spousal relationships.” In acompendium to
the Bill, these statutes were described as covering "a broad range of matters including
employment benefits, family support obligations, regulation of financial conflict of interest,
rights to make substitute decisions for an incapable spouse, and rights to share a family

name."

The extent to which any of the legislative provisionsin question would likely
withstand constitutional scrutiny in light of the unconstitutionality of s.29 of the FLA is
obviously not a matter for consideration on this appeal and these reasons should not be

interpreted as reflective on these issues. However, it isamatter which the Legislature may
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wish to address. If left up to the courts, these issues can only be resolved when raised in a
piece-meal fashion in the context of individual casesat great coststo private litigantsand to

the public purse.

TheL egidlature should be given somelatitudein order to addressthisequality
issueinamore comprehensivefashion or in order to deviseitsown approach if it so chooses.
| am particularly mindful of the recurring plea for legislative reform as the most effective
means of meeting the equality requirements of the Charter contained in the material before

us.

Further, the remedy sought by M in this case does not simply serve to confer
abenefit on some personsin alike situation but also servesto impose a potential burden on
others. Hencethe concerned membersof the public should have some opportunity to arrange

their own affairs as they see fit to the extent that they may be able to do so.

| would therefore grant the following relief. Barring legidlative activity to
ensure the constitutionality of s. 29 of the FLA within one year from this date, there will be

an order as follows:
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(a) adeclaration that the definition of spouse contained in s. 29 of the
FLA is of no force or effect to the extent that it excludes same-sex
couples,
(b) adeclaration that the words "a man and woman" be severed from
the definition of "spouse” in s. 29 of the FLA; and
(c) an order reading in the words "two persons” instead of "aman and
woman" into the definition of "spouse” contained in s. 29 of the FLA.
The motions judge's order allowing M to bring a motion for interim support on seven days
notice and ordering H to deliver afinancial statement within 30 daysis also stayed for one

year.

In the event of a suspension of remedy, the respondent M seeks an individual
remedy in the form of a constitutional exemption allowing her to pursue her application
immediately. H also seeksan individual remedy exempting her from the application of any
expanded definition of "spouse” on the ground that the effect of this law was not

contemplated by the parties during the course of their relationship.

| would not grant the individual relief requested to either party. M and H
should be subject to the same rules as other same-sex couples. In the event that the

L egislature devisesits own approach during the course of the suspension, M and H will be
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subject to the same legidative scheme as other same-sex couples. In the event that the
remedial order takes effect, M will be free to pursue her remedy under the expanded
definition of "spouse" as set out above in the same manner as other persons in similar
situations. H will be subject to the law in the same manner as others who may be affected

by the order. H cannot claim the protection of an unconstitutional law.

V. COSTS

Both H andthe Attorney General are appealing therespective ordersasto costs
made by the motions judge against them. The motionsjudge ordered that H pay M's costs
of themotion for summary judgment and ordered that the Attorney General pay M'scostsfor

the Charter motion, both on a party-and-party scale. No other order as to costs was made.

H arguesthat she should not haveto pay M's costsfor the motion for summary
judgment, firstly, because the matter pertains to a constitutional issue of significant public
interest inwhichtypically each party bearsits own costs and secondly, because the summary
proceeding was brought in good faith in an attempt to resolve the issue in a cost-effective
manner. H also contends that the motions judge erred in refusing to allow her costs as

against the Attorney General with respect to the Charter motion because all the same policy
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considerationsapply to her asthey doto M. TheAttorney General arguesthat, asintervener,

he should not have to pay any of the parties' costs, whether they are unsuccessful or not.

In the special circumstances of thiscase, | agree with my colleague and would
not interfere with the motions judge's order that the Attorney General pay M's costs for the
Charter motion. | would therefore dismiss the Attorney General's appeal in this respect.
Also, I would not interfere with the motions judge's order with respect to costs as against H

and therefore would dismiss H's appeal in this respect.

With respect to the costs of thisappeal, | would make no order asto costs. In
view of the fact that the appeal raises aconstitutional issue of significant public importance,

itismy view that each party and the interveners should bear their own costs.
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